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At a Senate committee hearing in May 
2010, Senator Al Franken spoke of an 
Ethiopian woman held for a year with con-
victed criminals in a U.S. detention center. 
She wasn’t a criminal but was merely apply-
ing for asylum.1 Unfortunately, muddled 
detention actions are increasingly desta-
bilizing lower-income communities and 
families nationwide.

Hundreds of thousands of nonciti-
zens are detained annually, sometimes in 
conditions that endanger their health.2  
The number of detained on any given day 
increased by approximately 40 percent 
between 2003 and 2007 and continues to 
grow.3  Most detention facilities are over-
crowded.4  And compared with the criminal 
prison system, detention facilities are often 
characterized by worse living conditions 
and fewer rights.

Despite the nominally “civil” nature 
of their alleged offenses, more than half 
of noncitizens detained by immigration 
authorities are held in state and local jails. 
The eight federal and seven privately run 
immigration detention centers cannot 
handle the increasing reliance on deten-
tion in connection with immigration 
proceedings, and therefore detainees are 
scattered throughout 350 state and local 
prisons. Often, noncriminal detainees 

are held with individuals accused or con-
victed of violent crimes, putting them at 
risk. Many report confrontations and vio-
lence—even physical and verbal abuse at 
the hands of facility guards. 

Wherever they are held, noncitizen 
immigration detainees lack the access to 
lawyers that is provided as a matter of right 
to citizens and noncitizens charged with 
criminal offenses. Even when the govern-
ment detains a person in an immigration 
case, it is not required under current U.S. 
law to provide an attorney if the person is 
unable to afford one.5 

A Bipartisan Report
In 2009, the Constitution Project’s 
bipartisan Liberty and Security Commit-
tee issued Recommendations for Reforming 
Our Immigration Detention System and 
Promoting Access to Counsel in Immigra-
tion Proceedings.6 The report addressed 
questions about who can be detained, 
described the conditions and increas-
ing use of detentions (and the barriers to 
obtaining legal assistance), and offered 
recommendations.

Who Gets Detained?
The Department of Homeland Security 
(DHS) has authority to detain both 

noncitizens alleged to have violated 
U.S. immigration laws and noncitizens 
that DHS seeks to return to their home 
countries. In some cases, detention is dis-
cretionary. In others—including when a 
noncitizen has been convicted of certain 
crimes, is seeking admission to the Unit-
ed States without proper documentation, 
or is inside the country without being 
officially admitted or paroled—deten-
tion is mandated.7  

The amount of time individuals spend 
in detention has increased. For example, 
while the law requires DHS to remove non-
citizens from the United States within 90 
days of a final removal order, many of those 
who have received orders are detained for 
months—even years.8  

The increased reliance on immigra-
tion detention strains government resources 
and imposes human costs. People are being 
unnecessarily deprived of liberty.9 

Physical Hardships
During their detentions, many nonciti-
zens are subject to physical restraint. They 
may have limited privacy and restricted 
access to necessities such as exercise or 
communication with the outside world. 
In some facilities, two or three detainees 
sleep in one-person cells. Overcrowding 
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also strains shared resources such as caf-
eterias and bathrooms.

Most significantly, overcrowding 
limits access to medical care. Serious 
deficiencies in health care for nonciti-
zens have resulted, including long delays 
for medically necessary procedures. Typi-
cal situations were outlined in May 2008 
articles in the Washington Post.10  Reports 
of potentially avoidable deaths occurring 
in custody also highlight the dangers of 
an overwhelmed system.11  

Family and Economic Hardships
Noncitizen detainees may be separated from 
families and friends for long periods with 
little to no idea of the date or conditions 
of their release. Some detainees miss fam-
ily events such as births or deaths while in 
prison—irreparable losses.12  

Detention also puts an economic strain 
on noncitizens and their families. When a 
family’s primary wage-earner is being held 
in detention, spouses and children may 
struggle to provide for themselves. 

Barriers to Legal Resources 
Under federal law, noncitizens in removal 
proceedings are provided with “the privilege 
of being represented” by counsel but “at no 
expense to the government.” Hence they 
rarely have a lawyer’s assistance. Without 
that, they are much more likely to agree to 
deportation, even if their claims have merit. 
Indeed, one study found that having an 
attorney in an asylum case is the most impor-
tant factor determining the outcome.13

Other barriers include a lack of infor-
mation about pro bono legal services, heavily 
restricted visitation rights, the absence of a 
confidential venue for meeting with counsel, 
restricted access to a telephone or other form 
of communication, no system for receiving 
messages, limited access to legal materials, and 
incomplete or untranslated legal materials. 

Recommendations 
The report’s recommendations were endorsed 
by the Constitution Project’s Liberty and 
Security Committee, an ideologically diverse 
group including former members of Con-
gress, judges, diplomats, and former U.S. 
State Department and DHS officials.

Recommended changes in the use of 
detention in immigration cases included 
several suggestions for DHS:
•	 parole noncitizens who confront legiti-

mate medical emergencies;
•	 set finite deadlines by which the hear-

ings must occur; 

•	 consider electronic monitoring and other 
alternatives to custodial detention if 
detainees do not present a danger to the 
community or pose a flight risk;

•	 keep those with no criminal records 
from being housed with criminal 
inmates; and 

•	 implement procedures to more effective-
ly identify the warning signs of genuine 
medical emergencies. 

Ideally, all indigent noncitizens fac-
ing removal proceedings also would be 
afforded government-funded counsel 
where voluntary pro bono services were 
not available. That is not currently fea-
sible, so the committee recommended, 
among other things, that Congress require 
immigration judges to appoint counsel if 
the issues are particularly complex, if the 
noncitizen has a disability or other inca-
pacity, or if removal would present an 
unusual hardship. Expanding both the 
Board of Immigration Appeals’ Pro Bono 
Project (which matches unrepresent-
ed litigants with pro bono counsel) and 
the Federal Legal Orientation Program 
(which educates detainees on immigration 
laws and processes) was also recommend-
ed. Establishing a federally funded system 
to refer noncitizens facing removal pro-
ceedings to pro bono attorneys was also 
thought likely to reduce the numbers in 
detention. Finally, the Committee empha-
sized the importance of removing barriers 
to the attorney-client relationship by, for 
example, requiring agencies to consid-
er whether proposed sites for detention 
facilities provide sufficient access to inter-
preters and attorneys.

In fall 2009, DHS Secretary Janet 
Napolitano announced reforms to the 
immigration detention system that would 
improve the conditions, including medi-
cal care.14  However, the reforms do not 
appear to have had much impact yet, and 
no proposed reform would improve access 
to legal assistance. As the nation begins to 
address these issues, policymakers may find 
the Liberty and Security Committee’s rec-
ommendations helpful. 

Sharon Bradford Franklin is senior 
counsel at the Constitution Project in 
Washington, DC. Karen S. Bloom is an 
associate at Fried, Frank, Harris, Shriver 
& Jacobson LLP and a former legal fellow 
at the Constitution Project.
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