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Since the onset of the housing downturn
in 2006, foreclosures have weighed heavily
on the recovery of national, state, and local
housing markets. In response to the chal-
lenges posed by foreclosures, states and mu-
nicipalities across the country have imple-
mented a number of foreclosure-prevention
strategies. The strategies have ranged from
providing homeowners with legal assistance
to developing million-dollar mortgage-refi-
nancing programs run by state housing-fi-
nance agencies. Unfortunately, most of the
foreclosure-prevention efforts have had lim-
ited success.

The exception appears to be foreclosure
mediation. The reason is that foreclosure
mediation solves a basic challenge facing
any foreclosure-prevention effort: commu-
nication between homeowners and lenders.
With a mediator serving as a neutral third
party, homeowners and lenders have a clear
channel of communication to pursue mu-
tually beneficial alternatives to foreclosure.

Beginning in 2008, a handful of states
and municipalities have been utilizing me-

diation to prevent foreclosures. As these
programs have showed signs of success with
finding alternatives to foreclosure, more
states and municipalities have developed
programs. By the end of 2011, 24 states and
the District of Columbia had implemented
some form of foreclosure mediation.! Of
the six New England states, Massachusetts
is the only one to not have implemented a
mediation program as of this writing.?

Successes and Challenges

Available evidence shows that when both
parties communicate and participate in the
mediation process, an alternative to foreclo-
sure is likely to be found. For an example of
the success of foreclosure mediation, we need
look no further than the state of Connecti-
cut. (See “Connecticut Foreclosure-Media-
tion Results.”) Since the implementation of
Connecticut’s statewide foreclosure-media-
tion program on July 1, 2008, more than
12,800 cases have completed mediation. Of
those, more than 10,400 cases (81.6 per-
cent) have reached alternative agreements to

foreclosure. A majority of the outcomes are
loan modifications (7,000 cases) and other
alternatives that allow homeowners to stay
in their homes (1,500 cases). The remain-
ing 1,900 agreements were for “graceful ex-
its,” such as a short sale or deed in lieu of
foreclosure, which allow the homeowner to
leave the home through means other than
foreclosure.? Such results are not unique to
Connecticut. Other foreclosure-mediation
programs have shown similar rates of suc-
cess at finding alternatives to foreclosure in
Nevada, New Jersey, New York, Ohio, and
Pennsylvania.

Massachusetts chose to implement a
90-day “right-to-cure” period in 2008 and
further extended the period to 150 days in
2010. The idea was that such periods would
allow homeowners and lenders in Massachu-
setts more time to negotiate alternatives to
foreclosure. A recent report by researchers
at the Federal Reserve Banks of Atlanta and
Boston found evidence that the implementa-
tion of the 90-day right-to-cure policy only
lengthened the foreclosure timeline and had
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no impact on borrowers’ ability to cure their
mortgage defaults or obtain modifications.*

Although that may make foreclosure
mediation look like an attractive policy op-
tion in comparison, it is important to note
that the positive mediation outcomes cited
for Connecticut and other states are not uni-
versal. New Hampshire, for example, was
able to mediate only 100 cases, of which the
participants in only 14 agreed to alternatives
to foreclosure. That outcome was largely due
to the fact the program was voluntary, and
there was little incentive for borrowers or
lenders to participate. Other programs with
poor designs and incentive structures also
have struggled to produce results.

Best Practices

To have a good chance of finding alternatives
to foreclosure, a mediation program needs to
apply the best practices of existing initiatives
while avoiding their shortcomings.® Such
best practices include the following:

1. Intervening early: Mediation should
get under way as early as possible in the
foreclosure process. Early outreach gets
to homeowners in better financial situa-
tions, improves the chance of finding al-
ternatives to foreclosure, and allows the
maximum amount of time to facilitate
communication.

2. Not delaying foreclosures unnecessarily:
To mitigate the effects of foreclosures, it
is important that mediation programs do
not extend the foreclosure process unless
warranted. Only in limited circumstanc-
es should mediation be extended beyond
the set period. Typically, extensions are
warranted only when homeowners and
lenders request further time for media-
tion or when lenders delay the process.

3. Maximizing participation: The success
of mediation relies on getting both par-
ties to the table. That usually means (a)
not allowing foreclosures to proceed un-
less lenders participate in mediation in
good faith and (b) either automatical-
ly initiating foreclosure mediation with
the homeowner or requiring the home-
owner specifically to opt out of media-
tion if unwilling to participate. Programs
with such features have participation
rates of 60 percent to 70 percent of eli-
gible homeowners. Programs that require
homeowners to opt in to mediation or
are voluntary for both lenders and home-
owners have participation rates of no
more than 20 percent.®
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4. Tracking progress and reporting results:
In a rush to implement mediation pro-
grams, many states and localities have
failed to implement meaningful data-
collection mandates or reporting require-
ments. When results are collected and re-
ported clearly, policymakers and program
administrators have been able to respond
to shortcomings in the design of mediation
by changing program structure to improve
results. Additionally, being able to show
the amount of demand for mediation ser-
vices can extend the life of programs.

Unfortunately, a lack of data and anal-
ysis of mediation services leaves questions
about the success of the alternatives reached
in mediation and how well the alternatives
worked to prevent foreclosure. In one pro-
gram, 85 percent of those who reached an
agreement to stay in their home remained
there a significant amount of time after me-
diation.” For other programs, longer-term
results are not available.

Other questions include: What are the
characteristics of borrowers who reach alter-
natives in mediation relative to those who
do not? What types of agreements are most
likely to prevent a foreclosure and why? Do
most modifications that result from media-
tion programs rely heavily on federal fore-
closure programs such as the Home Afford-
able Modification Program (HAMP)?

ATool in the Kit

Foreclosure mediation appears to be one of
the most effective foreclosure-prevention
tools available to states and municipalities.
When designed and implemented correctly,
such programs can result in a high number of
alterative agreements. Although it remains to
be seen the extent to which these alternatives
result in long-term foreclosure prevention,
the initial findings are promising.

Mediation is one potentially effective
tool for state and local policymakers to miti-
gate foreclosures, but mediation alone is not
enough to combat the problem. The chal-
lenges posed by the housing downturn and
the foreclosure crisis are multifaceted and
therefore require a multifaceted policy re-
sponse. Other important issues include the
effects of the large stock of foreclosed prop-
erties that are now in the possession of the
lender (real estate owned, or REO, proper-
ties), prolonged vacancies of homes, the sta-
bilization of neighborhoods with concen-
trations of foreclosures, and the impact of
foreclosures on families.

It is important for policymakers and
community leaders to recognize there is no
silver bullet to the issues surrounding foreclo-
sure but that mediation is one piece that can
be used to address a complex policy puzzle.

Robert Clifford is @ policy analyst in the
New England Public Policy Center of the Fed-
eral Reserve Bank of Boston. Contact him at
Robert. Clifford@bos.frb.org.
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